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OPPOSITION TO MOTION TO CERTIFY A
FEDERAL COMMUNICATIONS COMHMISSION
ETARY

Shellee F. Davis ("Davis"), by her attorney, hereby submits hglf'%ngT)%ﬁ on to the
"Motion to Certify Questions to the Commission” filed on April 22, 1993 in this proceeding.
With respect thereto, the following is stated:

Ohio Radio Associates ("ORA") continues to claim that Davis’ application is
"short-spaced” and should have been dismissed by the Commission. It further claims that the
acceptance of Davis’ application is contrary to established Commission policy, and therefore its
appeal should immediately be considered by the Commission.

ORA'’s Motion should be denied. The action taken by the Commission is in full
accord with established Commission policy. The allotment in question in this proceeding is a
"grandfathered allotment" -- one established prior to the establishment by the Commission of its

new 6 kW rules

4 FCC Rcd 6375 (1989)) which became effective on October 2, 1989 -- and consequently

applications filed for the allotment are entitled to processing under Section 73.213(c)(1) of the
Commission’s Rules.  As the staff correctly determined, Davis’ application is fully-spaced
under that rule -- therefore the "North Texas" policy cited by ORA (Motion at 1-2) is not even
implicated. = The Commission specifically grandfathered vacant "allotments" as well as
"stations" when adopting its new Rules. Section 73.213 specifically states:

New stations on channel allotments made by order granting

petitions to amend the Table of Allotments which were filed prior

to October 2, 1989 may be authorized in accordance with

paragraphs (c)(1) or (c)(2) of this section.

47 C.F.R. § 73.213(c). Pursuant to that Section many "short-spaced allotments” (if analyzed






specifically allowed for other-than omnidirectional operations to be used to effectuate this policy.
As it stated in adopting the rule:

If a station wishes to operate with greater ERP than that would be

permitted for its milage bracket, it may do so (up to the maximum

for its class) by directionalizing so as to reduce radiation in the

critical direction to which would be permitted under the Table.
Revision of FM Rules, 3 R.R.2d at 1581. Similarly, as the Commission stated in Amendment
to Part 73 of the Rules, 6 FCC Rcd 3417, 3423 (1991), it remains Commission policy to allow
applicants to employ directional antennas to limit their effective radiated powers in the direction
of short-spaced stations to 3 kW levels. In the recent case of Vergennes, Vermont, an
applicant (Lakeside Broadcasting Corp., File No. BPH-910822MB) specifically applied for the
short-spaced allotment in the same manner as Davis -- applying at a site "short-spaced” under
the 6 kW rules (but which a fully-spaced site under the 3 kW rules), proposing radiation
equivalent to 3 kW/100 meters in the short-spaced direction and 6 kW/100 meters in all other
directions, and invoking Section 73.213(c)(1) of the Rules. See Attachment 1. The application
was accepted for filing on December 27, 1991 (Report No. NA-155 (Dec. 27, 1991)), and was
granted on October 27, 1992. Report No. 21501 (Nov. 3, 1992). Thus, again, it is seen that
Davis’ proposal is in full accord with established Commission policy, and there is nothing

"unique" about the analysis in the HDO which differs from established Commission precedent.’

2 In this way, the applicant continues to operate at parameters identical to a 3 kW Class
A station in the direction of the short-spaced station, but it allows the applicant to propose
operation to the full power levels otherwise permitted by the station’s class in other directions.

Amendment to Part 73 of the Rules, 6 FCC Rcd at 3423 §40. This allows for a more full
utilization of the allotment.



Finally, ORA again is attempting to apply the ruling in John M. Salov, 8 FCC
Red 172, 174 § 17 (1993), to imply that Section 73.213 is inapplicable to any "vacant
allotment.” Motion at 3. As explained previously, such a broad reading would fly in the face
of the specific language of Section 73.213(c), which specifically states that grandfathering rights
are bestowed upon "allotments" as well as "stations.” Also, putting aside the fact that Saloy was
a case concerning an application filed for an already-deleted allotment, Salov dealt with the
unique situation where the allotment became vacant and the.allotment was "short-spaced” even

under what is now the old (3 kW) rule, and thus was a vacant allotment which no longer was
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ATTACHMENT 1



DISCUSSION

This firm has been retained by John M. Salov
to prepare the required engineering report in support of an application
for a new FM Broadcast station, serving the area of Hudson, Michigan.

FM Channel 249(A), 97.7 mHz, is listed for use at Hudson, and this
application proposes the use of that channel. The data contained in
ﬁhis report is responsive to the rules of the Commission, and provides
the data for FCC Form 301, Sec.V-B.

A transmitter site has been secured, for the purpose of this
application, at 1 location that provides compliance with 47 C.F.R.
73.315(a) and (b).

The FAA has been notified of the proposed tower construction,
and Form 7460-1 has been filed with that agency, as required.

It is proposed to operate the transmitter by remote control,

. from a studio location within the corporate limits of Hudson, Michigan.
The exact studio location will be determined following the grant of
this application.

The transmitter site proposed in this application does not fully
meet the requirements of 47 C.F.R. 73.207, concerning spacings to
other FM Broadcast facilities.

A waiver request concerning the proposed short spacing is included
as part of this discussion, with complete details concerning the use
of Channel 249(A) at Hudson, Michigan. A tabulation of the spacings

involved in the allocation is included on page 4, and continuing.



RADIATION PROTECTION: This proposal has been evaluated for
compliance with FCC quidelines concerning human exposure to
radiofrequency radiation. The standards employed are detailed in
OST Bulletin No.65, October 1985.

Table 1 of Appendix B was employed for this study concerning
FM broadcast radiation protection.

For the effective radiated power and type of antenna
proposed,the minimum antenna radiation center above ground is
specified as 1l3.6meters.

This application proposes an antenna height above ground of
at least 98 meters. Therefore, full compliance with the
guidelines is attained by the instant application.

In addition to the protection afforded by the proposed
antenna height above ground, the facility will be properly marked
with signs, and entry to the facility will be restricted by means
of locked fencing.

4 Any other means as may be required to protect employees and
the general public will be employed.
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Before the
FEDERAL COMMUNICATIONS COMMISSION ,
Washington, D.C. 20554 RECE .~

_ SEP 1 8 1989

Ia)
YU MAH oo
MAiL BAANCH

In re Application of

JOHN M. SALOV File No. BPH-890118MD

For A Construction Permit For
A New FM Broadcast Station At
Hudson, Michigan,

and
Window Notice For The Filing

of FM Broadcast Applications
CF-12A, Hudson, Michigan

TO: The Full Commission

APPLICATION FOR REVIEW

Pursuant to Section 1.115 of the Commission's Rules and
Regulations, John M. Salov ("Salov"), by his attorney, hereby
respectfully requests the Full Commission to review and set aside
the action of the Chief, Audio Services Division, taken by letter
dated August 31, 1989, denying Salov's "Petition for
Reconsideration and For Acceptance of Application", filed in this

proceeding on January 18, 1989. In support thereof, it is alleged:

I. Petitioner and His Interests In This Proceeding.

1. By Window Notice CF-12, released December 13, 1988,

the Commission invited the filing of applications for a



construction permit for a new FM broadcast station to operate on
Channel 249A ét Hudson, Michigan. The Commission further announced
that any such applications would have to be filed on or before
January 18, 1989. A copy of the Window Notice is attached and
marked Exhibit A.

2. Promptly upon issuance of the Commission's notice,
John M. Salov made plans to apply for a construction permit for a
new FM broadcast station at Hudson, Michigan. Mr. Salov soon found
that no transmitter site was available which will provide city
grade service to Hudson, and was not short spaced to some other
station. However, Mr. Salov was mindful that, by action taken in
Docket 87-121, and announced December 12, 1988, the Commission
adopted new rules permitting FM station assignments to be short

spaced where a directional antenna is utilized to protect other

‘stations from interference. A copy of the Commission's

announcement in Docket 87-121 is attached and marked Exhibit B.

3. Mr. Salov was advised by his consulting engineer that
’ché text of the Report and Order in Docket 87-121 had not yet been
released and that, accordingly, specific standards had not yet been
announced for the use of directional antennas to protect other
stations from interference. Salov's consultant advised him,
however, that when that text was released there was no doubt that
it would bé possible to allocate a station on Channel 249A at
Hudson which would create no interference to any other station.
It was decided, therefore, to go forward with an application

specifying a short spaced site; meet the Commission's announced



filing deadline; and amend the application as soon as possible to
eliminate any interference to other stations.!

4. The application was complete and was ready for filing
on January 16, 1989, one day before the deadline. On that day,
however, Mr. Salov's consultant received a copy of a window notice,
issued by the Commission on January 13, 1989, one business day
prior to the January 18, 1989, filing deadline.? A copy of that
notice is attached and marked Exhibit C. It purported to delete
Hudson, Michigan, from the public announcement made on December 13,
1988, stating that there are "technical difficulties with this
channel".

5. On January 18, 1989, Salov tendered his application
for a construction permit for a new FM broadcast station at Hudson,

Michigan. Salov accompanied the application with a "Petition for

- Reconsideration and For Acceptance of Application"”. On August 31,

1989, however, the Chief, Audio Services Division issued a letter
opinion, a copy of which is attached and marked Exhibit D,

purporting- to deny Salov's petition. Salov appeals from the

- decision of the Chief, Audio Services Division.

! An application may be filed on a short spaced basis,

provided that it is timely amended to eliminate the short spacing
and/or otherwise comply with the applicable rules. Midcom Corp.,
39 Pike and Fischer RR 2d 943 (1977).

2 The 14th, 15th, and 16th of January were all government
holidays. Consequently, the only business day following January
13 and prior to the filing deadline was January 17, 1989.



IX. The Decision of the Chief, Audio Services Division,
Like the Action of the Mass Media Bureau,
Was Arbitrary and Capricious, and Must Be Reversed.

6. It is well-settled that an agency is bound by its own
rules, and the public dealing with the agency is entitled to rely

upon those rules Service V. Dulles, 354 U.S. 363, 77 S. Ct. 1152,

1 L. Ed. 24 1403 (1957). Here, Section 73.3564(d)(3) of the
Commission's Rules and Regulations provides for the issuance of
"window notices" inviting the public to file applications for
construction permits for new FM broadcast stations. Here, acting
pursuant to its rules, the Commission issued a proper "Window
Notice" (CF-12), inviting applications for construction permits for
a new FM broadcast station to operate on Channel 249A at Hudson,
Michigan. Salov was entitled to rely upon that notice. Indeed,
Salov did rely upon the notice and expended large amounts of money,
“time and effort in reliance thereon.

7. Of course, there may be cases in which a "window
notice" might be issued by mistake. Thus, it could happen that,
through some error, the Commission might put out an invitation for
the filing of applications which might result in an intolerable
short-spacing to some existing station. In such cases, the
Commission could certainly take action to rectify its mistake.
That is not the situation here, however. In this instance, there
is nothing to indicate that Window Notice CF-12 was issued by

mistake.



8. To the contrary, by the time that the notice was
issued, the Commission had already adopted rules permitting
applicants to use directional antennas, so as to protect existing
stations from electrical interference, resulting from minor "short-
spacings"3. The rules had not become effective, because they
require the adoption of new application forms and thése application
forms were not approved by the Office of Management and Budget énd
put into effect until June 26, 1989. Nevertheless, the Commission
had announced the adoption of the new rules on December 12, 1988,
more than a month prior to the tender of Salov's application‘.

9. Salov located a transmitter site which involved a
minor short-spacing with Station WJIM-FM, Channel 248B, Laﬁsing,

Michigan. An application was tendered with a request for waiver

of that short-spacing. Thereafter, on February 22, 1989, the

.Commission released its Report and Order in Docket 87-121, issuing

specifications for the ‘use of directional antennas to protect
existing stations from electrical interference, resulting from
minor short-spacings. The actual rules implementing these changes
became effective on June 26, 1989.

10. Thus, as matters stand, an application can be

readily designed and filed for the Channel 249A allotment at

3 See Amendment of Part 73 of the Commission's Rules to

Permit Short-Spaced FM Station Assignments by Using Directional
Antennas, 4 FCC Rcd 1681 (1989).

4

See Report Number DC-1304, Action in Docket Case, released
December 12, 1988, a copy of which is attached and marked Exhibit
B.




Hudson, Michigan, which fully conforms with all of the Commission's
Rules and Regulations. In many respects, the situation here is

analogous to the one involved in a Memorandum Opinion and Order

released July 27, 1989, in the matter of Special Markets Media,

Inc., (FCC 89-233). There, a number of applications for FM
facilities had been returned because the applicants failed to
comply with a "buffer zone" requirement, which had expired by the
time the Commission reached the various petitions for
reconsideration and issued a decision. While it did not
specifically rely on the fact that the buffer zone had expired, the
Commission nonetheless properly decided +to reinstate the
applications.

11. Here, the Commission put out a window notice and,
as correctly indicated in the decision of the Chief, Audio Services
Division, the Commission purported to cancel that window notice by
another notice, issued only one business day prior to the closing
of the window. Salov's consultants did not receive the
cancellation notice until January 16, 1989, by which time  his
application was already prepared and ready for filing. Salov

oor+dul ar _guh +hat - +inn_nntin~ mas iessuvsed with

undue hast and without adequate consideration of either (a) the
feasibility of designing an application for the allotment which
would "work":; or (b) the substantial expense and effort which had
been incurred by prospective applicants, in reliance upon the
original notice.

12. This was not a case in which the Hudson allotment




would not "work". As pointed out in Salov's original "Petition for
Reconsideratibn and For Acceptance of Application", sites existed
which could have been utilized without short-spacing, pursuant to
a request for a waiver of the city coverage provisions of the
rules. Sites also existed which would comply with the city
coverage requirements of the rules, but would require a waiver of
a minor short-spacing or short-spacings. Moreover, the Commission
knew that it was in the process of adopting new rules which would
allow applicants to apply for the Channel 249A assignment, without
any waiver request by using a directional antenna. Thus, there was
no reason why the assignment would not "work" and no reason why it
should have been deleted.

13. Under the rules presently in effect, an application
can be filed for Channel 249A at Hudson, Michigan +4n full
conformity with all of the Commission's Rules and Regulations.
Thus, there is no present reason to delete Channel 249A from
Hudson, Michigan, and there was never any reason to delete the
Channel. While the Commission will not ordinarily make a new
allocation which requires the use of a short-spaced site, the
Hudson allotment was an "old " allotment, which had been in
existence for a long time. The Commission has enacted a rule,
Section 73.213 of the Commission's Rules and Regulations, which
purports té "grandfather" these o0l1d allotments and provide
flexibility for stations operating under these old allotments to
change their transmitter sites and operating facilities. Moreover,

Section 73.215 of ‘the Commission’'s Rules and Regulations, as
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State t
ALLOCATION CONSIDERATIONS

prepared for
Lakeside Broadcasting Corporation
Vergennes, Vermont

Ch 244A (96,7 MHz) 3.4 kW (H&V) 131 m

The Vergennes, Vermont allotment was proposed prior to October 2, 1989,
Therefore, with respect to domestic facilities, the allotment is considered to be a 6 kilowatt
class A allotment, except with respect to stations WDOT, Warren, Vermont and WLTN,
Litleton, NH towards which the allotment may be considered as a 3 kilowatt class A facility.

The site proposed for use by Lakeside, however, meets the required distance
scparations of Section 73.207 toward all U.S. stations, except WLTN. Towards WLTN, the

site. meets the distance separation requirements of Section 73.213(c) as a 3 kilowatt
equivalent facility.

Lakeside is proposing to operate with facilities equivalent to 3 kilowatts at 100 meters
towards WLTN, and 6 kilowatts at 100 meters in all other directions. A directional antenna
will be employed to satisfy these criteria. Figure 4A and Table 1 describe the proposed
directional antenna envelope pattern. The exact antenna design and manufacturer have not
becn selected; the horizontally polarized and vertically polarized radjation components will
not exceed the envelope pattern of Figure 4A. The directional antenna will be mounted in
the manner specified by the manufacturer; any top mounted platform on this tower will not
exceed the cross sectional area of the tower. No other antennas are contemplated for this
tower. Any antennas installed in the future will be separated by no less than the minimum

distance specified by the manufacturer of the proposed FM antenna.

The allotment, and Lakeside’s proposed site, do not meet the minimum distance
separation requirements (as a class Bl allotment) towards Canadian station CKOI-FM,
Verdun, QU. From discussions with Commission Staff, it was determined that the

*Vergennes allotment was accepted by Canada as a specially negotiated class 31 allotment. -

Lahm, Suffs & Cuvell, Inc. - Consulting Enginecrs




Therefore, it is believed that the allotment is satisfactory for use as a 6 kilowatt class A
facility. Accordingly, the maximum power/height combination propused by Lakeside is
equivalent to 6 kilowatts at 100 meters. In addition, for the 3.4 kilowatt power level
proposed at effective antenna height of 131 meters, the 34 dBu interfering contour towards
Canada will extend no further than would a 25 kilowatt/100 meter (maximum class B1)
facility located at the allotment reference point. Figure 4 is a map showing the hypothetical
25 kilowatt/100 meter 34 dBu (class B1) contour from the reference point as compared to
the 3.4 kilowatt, 131 meter 34 dBu contour proposed by Lakeside.

It is believed that this proposal, therefore, meets all applicable distance separation
and interference protection requirements towards both domestic and Canadian facilities. In
the event that the Commission determines that this proposal does not meet the terms of the
specially negotiated short-spacing at equivalent power to 6 kilowatts towards the Canadian
stations, it is hereby respectfully requested that the proposal be submitted to Canada for
concurrence.

Lahm, Suffa & Cavell, Inc. - Consulting Engineers
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